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INTERSTATE  COMMERCE 
COMMISSION 
[  49  CFR  Part  1127  ] 

[Ex  Parte  No.  293  (Sub-No.  8)  1 

STANDARDS  FOR  DETERMINING  COM¬ 
MUTER  RAIL  SERVICE  CONTINUATION 
SUBSIDIES  AND  EMERGENCY  OPERAT¬ 
ING  PAYMENTS 

Proposed  Rulemaking  and  Order 

AGENCY:  Rail  Services  Planning  Office, 
Interstate  Commerce  Commission. 

ACTION:  Proposed  Rulemaking. 

SUMMARY:  In  response  to  a  petition  of 
the  Southeastern  Pennsylvania  Trans¬ 
portation  Authority,  the  Office  is  reopen¬ 
ing  rulemaking  in  Ex  Parte  No.  293  (Sub- 
No.  8)  to  consider  whether  the  commuter 
rail  service  subsidy  standards  should  be 
revised  to  limit  the  subsidizer’s  respon¬ 
sibility  for  personal  injuries  and  prop¬ 
erty  damage. 

DATES: 

Comments  filed  by:  November  10, 1977. 
Reply  Comments  filed  by:  November 
25, 1977. 

mine  the  exact  location  of  the  wellbore  in 
nal  and  six  copies. 

ADDRESS:  Submit  statement  to: 

Rail  Services  Planning  Office,  Inter¬ 
state  Commerce  Commission,  Wash¬ 
ington,  D.C.  20423. 

SUPPLEMENTAL  INFORMATION:  The 
Rail  Services  Planning  Office  (the  Office) 
presently  has  imder  consideration  a  peti¬ 
tion  filed  Jime  3, 1977,  by  the  Southeast¬ 
ern  Pennsylvania  Transportation  Au¬ 
thority  (SEPTA)  seeking  a  reopening  of 
the  above-referenced  rulemaking  pro¬ 
ceeding  to  consider  amendment  of  the 
Standards  for  Determining  Commuter 
Rail  Service  Continuation  Subsidies  and 
Emergency  Operating  Payments  (49  CFR 
Part  1127).  On  June  10,  1977,  the  Con¬ 
solidated  Rail  Corporation  (ConRail) 
filed  an  opposition  to  SEPTA ’s  request, 
and  on  June  16,  1977,  SEPTA  filed  a 
reply. 

SEPTA  urges  reconsideration  of  cer¬ 
tain  aspects  of  the  Commuter  Standards 
on  the  premise  that  regulations  “imple¬ 
menting  a  new  and  rather  general  legis¬ 
lative  mandate,  should,  no  matter  how 
carefully  considered  and  drafted,  give 
way  to  later  insights  developed  through 
negotiations  and  dealings  between  the 
parties”.  ConRail  opposes  reopening  be¬ 
cause  three  of  the  four  areas  of  SEPTA’S 
concern  “were  not  only  specifically  con¬ 
sidered  in  the  proceedings  leading  to 
promulgation  of  the  Standards,  but  were 
also  expressly  reaffirmed  by  RSPO  fol¬ 
lowing  mediation  proceedings  held  Feb¬ 
ruary  24,  1977,  at  the  request  of  SEPTA 
and  ConRail”.  Should  the  Office  decide 
to  consider  SEPTA’S  request  on  its  mer¬ 
its,  ConRail  does  suggest  two  additional 
areas  of  concern  which  it  feels  should 
be  revisited. 

The  Office  agrees  with  SEPTA  that  the 
public  interest  will  be  served  by  reviewing 


the  rights  and  responsibilities  of  the 
commuter  authorities,  the  operator,  and 
the  Federal  Government  under  the  com¬ 
muter  rail  service  continuation  program. 
Upon  such  review,  the  Office  has  con¬ 
cluded  that  rulemaking  should  be  insti¬ 
tuted  to  consider  limited  revision  of  the 
standards.  The  prospective  modification 
and  the  issues  raised  by  SEPTA  and 
ConRail  are  discussed  below. 

I.  Financial  Commitments  and 
Responsibility 

Failure  of  Federal  Funding.  Whether 
the  burden  of  financi^  responsibility 
should  be  shifted  from  the  subsidizer  to 
the  operator  in  the  event  the  Urban  Mass 
Transportation  Administration  (UMTA) 
fails  to  make  advance  payments  under 
§  1127.8(h)  of  the  Standards. 

SEPTA  observes  that  it  is  entirely  de¬ 
pendent  on  Federal,  State,  and  local 
grants  for  funds  to  continue  subsidizing 
commuter  rail  service;  that  it  has  no 
taxing  authority  or  other  assured  source 
of  revenue;  that  it  provides  transporta¬ 
tion  services  (bus,  trolley,  and  subway) 
besides  commuter  rail;  that  in  the  event 
of  default  under  its  commuter  rail  agree¬ 
ment,  the  assets,  grant  moneys  and  reve¬ 
nues  pertaining  to  these  other  services 
would  be  subject  to  levy  by  ConRail;  and 
that  at  least  in  the  event  of  a  failure  of 
Federal  funding  “it  is  simply  Impossible 
to  believe  that  Congress  could  have  in¬ 
tended  such  a  result.” 

SEPTA,  therefore,  proposes  to  qualify 
the  subsidizer’s  obligation  to  make 
monthly  payments  by  amending  §  1127.8 
(h)  of  the  standards  as  follows: 

Notwithstanding  any  other  provision  of 
this  part,  in  the  event  that  the  Secretary  (of 
Transportation)  shall  faU  to  pay  any  such 
monthly  amount  in  advance  to  the  subsi¬ 
dizer,  the  subsidizer’s  obligation  to  make 
monthly  payments  to  the  railroad  for  con¬ 
tinuation  of  commuter  rail  service  shall  be 
reduced  by  the  amount  of,  and  for  the  dura¬ 
tion  of,  said  non-payment,  unless  said  non¬ 
payment  is  occasioned  by  a  default  by  the 
subsidizer  under  any  Federal  agreement. 

There  is  considerable  merit  to  SEPTA’S 
proposed  amendment  of  §  1127.8(h) .  The 
difficulty  is  that  the  RRR  Act  confers 
upon  ConRail  the  right  to  discontinue 
commuter  service  if  “an  applicable  rail 
service  continuation  payment  •  •  •  is 
not  paid  when  it  is  due"  (Section  304(e) 
(2)  (C)  (emphasis  supplied) .  The  Office 
is  concerned  about  the  propriety  of  in¬ 
sulating  the  subsidizer  from  service  dis¬ 
continuance  when  payments  are  not 
made  on  time.  On  the  other  hand,  the 
Office  recognizes  that  in  conferring  this 
discontinuance  right  on  ConRail,  Con¬ 
gress  also  Imposed  a  parallel  obligation 
on  the  Secretary  to  rein,burse  subsidizers 
for  the  additional  costs  they  incur  in 
continuing  the  commuter  service.  The 
Office  agrees  that  it  is  patently  unfair  to 
penalize  the  subsidizer  solelv  because 
the  Federal  Government  does  not  fulfill 
its  statutory  responsibility,  and  in  a  re¬ 
cent  ruling  (Interpretation  No.  5)  has 
affirmed  that  UMTA  Is  obligated  to  re¬ 
imburse  the  subsidizer  for  the  interest 
payable  to  the  railroad  on  overdue  Fed¬ 
eral  assistance. 


The  Office  also  recognizes  that  the 
statute  does  not  call  for  monthly  pay¬ 
ments,  much  less  payments  in  advance 
of  service.  Thus,  It  would  arguably  be  a 
reasonable  exercise  of  administrative 
discretion  to  excuse  the  subsidizer  from 
making  monthly  payments  solely  because 
UMTA  had  not  met  its  advance  payment 
obligation.  On  balance,  however,  the 
Office  believes  that  the  public  interest 
will  best  be  served  by  preserving  the  ex¬ 
isting  rights  and  responsibilities  of  the 
parties.  To  date,  ConRail  has  not  elected 
to  assert  its  discontinuance  rights  al¬ 
though  the  Federal  Government  has  not 
dispersed  emei’gMicy  assistance  funds 
for  nearly  a  year.  The  Office  presumes 
that  ConRail  has  sufficient  w-^rking  cap¬ 
ital  to  await  compensation  (with  inter¬ 
est)  from  UMTA  and  that  if  its  circum¬ 
stances  materially  change,  it  will  afford 
the  subsidizers  and  UMTA  a  reasonable 
opportunity  to  bring  the  subsidy  pay¬ 
ments  up  to  date.  The  Office  also  reiter¬ 
ates  its  belief  expressed  in  the  mediation 
summary  that  the  public  interest  will  be 
disserved  unless  the  subsidizers  and  Con¬ 
Rail  resolve  their  differences  by  spelling 
out  mutually  satisfactory  discontinuance 
proceduress  in  the  subsidy  agreement. 

Failure  of  Local  Funding.  Whether  the 
funds  and  assets  necessary  to  the  contin¬ 
uation  of  septa’s  transportation  serv¬ 
ices  other  than  commuter  rail  should  be 
insulated  from  judgment  and  levy  if 
there  is  a  failure  of  local  funding. 

SEPTA  in  effect  acknowledges  that  in 
the  event  of  a  default  in  payments,  Con¬ 
Rail  is  entitled  to  pursue  its  discontinu¬ 
ance  rights  and  to  obtain  a  judgment 
and  levy  against  any  funds  which  SEPTA 
"may  have  received  for  the  continuation 
of  commuter  rail  service  and  which 
SEPTA  is  legally  authorized  to  pay  over 
to  ConRail  •  •  *”  [emphasis  supplied). 
SEPTA  asserts,  however,  that  to  avoid 
adverse  impact  upon  public  health  and 
safety,  the  funds  and  assets  necessary 
to  the  continuation  of  its  other  transpor¬ 
tation  services  should  not  be  jeopardized 
by  judgment  and  levy.  SEPTA  suggests 
that  the  Office  has  reached  a  contrary 
conclusion  in  its  summary  of  the  media¬ 
tion  session  and  has  ruled  that  ConRail 
is  entitled  to  judgment  and  levy  in  the 
event  of  a  failure  of  local  funding. 
SEPTA  argues  that  Congresj-  contem¬ 
plated  offers  of  financial  assistance  from 
subsidizers  which  are  unable  to  pledge 
the  full  faith  and  credit  of  a  govern¬ 
mental  body  with  taxing  authority  and 
that  this  decision  is  “tantamount  to  a 
recognition  that  ConRail  might  have  to 
bear  some  risk  of  loss.”  It  further  argues 
that  by  permitting  entities  such  as 
SEPTA  to  offer  subsidy.  Congress  did 
not  intend  to  jeopardize  toe  other  facets 
of  SEPTA’S  regional  transportation  sys¬ 
tem  or  to  permit  commuter  rail  service 
to  be  subsidized  by  other  services.  SEPTA, 
therefore,  proposes  that  §  1127.3(e)  be 
amended  by  adding  the  following  clause 
at  toe  end  of  the  first  sentence : 

*  •  *  Provided,  however,  TTiat  the  liabil¬ 
ity  of  the  subsidizer  for  any  payment  to  (the 
railroad)  shall  be  limited  to  the  funds  which 
the  subsidizer  shall  have  received  for  the 
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continuation  of  rail  service  and  which  the 
subsidizer  shall  be  legally  authorized  to  pay 
to  (the  railroad) . 

Upon  consideration  of  the  contentions 
of  the  parties,  the  OfiBce  has  concluded 
that  it  would  be  inappropriate  to  insulate 
by  administrative  regulation  SEPTA’S 
non-rail  commuter  assets  and  revenues 
from  levy  and  judgment  in  the  event  of 
default.  Section  304(c)  contemplates 
that  commuter  rail  service  will  be  con¬ 
tinued  without  the  consent  of  ConRail 
only  upon  offers  to  make  subsidy  pay¬ 
ments  by  financially  responsible  persons. 
Congress  did  not  limit  the  liability  of 
these  persons  in  any  respect,  but  on  the 
contrary,  affirmatively  obligated  them  to 
make  the  subsidy  payments  when  due. 
The  statute  (Section  205(d))  also  di¬ 
rected  the  Office  to  adopt  regulations 
“which  avoid  cross  subsidization  among 
commuter,  intercity,  and  freight  rail 
services.”  A  regulation  which  effectively 
shifts  the  ultimate  liability  for  commuter 
service  from  SEPTA  to  ConRail  would 
be  facially  inconsistent  with  this  statu¬ 
tory  principle. 

Contrary  to  SEPTA’s  contention,  the 
Office  did  not  rule  in  its  summary  of  the 
mediation  session  that  ConRail  was  en¬ 
titled  to  judgment  and  levy  on  all  its 
revenues  and  assets.  This  is  a  question 
of  state  law  on  which  the  Office  ex¬ 
presses  no  opinion.  The  Office  does  be¬ 
lieve  that  the  parties  could  fashion  rea¬ 
sonable  restrictions  on  their  judicial 
remedies  in  negotiating  the  operating 
agreement.  However,  in  the  absence  of 
a  statutory  directive,  the  Office  does  not 
view  SEPTA’S  proposed  regulation  as 
consistent  with  rail  continuation  provi¬ 
sions  of  the  RRR  Act. 

SEPTA’S  Underlying  Financial  Com¬ 
mitments.  Whether  the  responsibility  for 
determining  the  validity  of  a  subsidy 
offer  should  in  effect  be  shifted  from  the 
Office  to  the  subsidizer. 

SEPTA  asserts  that  in  negotiating  the 
operating  agreement,  ConRail  has  in¬ 
sisted  upon  receiving  specific  written 
commitments  from  each  and  every  one 
of  the  state  and  local  governments  upon 
which  SEPTA  relies  for  fimds.  SEPTA 
argues  that  ConRail  has  effectively  re¬ 
quired  commitments  guaranteeing  pay¬ 
ment  by  the  subsidizer,  whereas  §  1127.3 
(c)  only  requires  subsidy  offers  to  con¬ 
tain  “information  demonstrating  that 
the  prospective  subsidizer  has  or  will 
have  the  financial  resources  to  subsidize 
the  service  and  otherwise  fulfill  its  con¬ 
tractual  obligations.”  SEPTA  expresses 
the  belief  that  its  latest  subsidy  offer, 
on  which  the  operating  agreement  was 
negotiated,  went  well  beyond  the  infor¬ 
mation  required  by  RSPO  regulations. 
Acknowledging,  however,  that  ConRail 
apparently  disagrees,  SEPTA  proposes  to 
eliminate  any  uncertainty  by  amending 
5  1127.3(c)(3)  to  require  that  the  sub¬ 
sidy  offer  contain: 

*  •  *  Information  supporting  the  pro¬ 
spective  subsidizer’s  reasonable  belief  that 
it  has  or  wUl  have  available  financial  re¬ 
sources  adequate  to  pay  the  rail  service  con¬ 
tinuation  subsidy,  as  reasonably  estimated 
by  the  subsidizer  (emphasis  supplied). 


In  Its  opposition,  ConRail  disputes 
SEPTA’S  claim  that  it  has  insisted  upon 
“gruarantees”  from  SEPTA’s  constituent 
governments,  asserting  that  the  letters 
of  commitments  themselves  refute  such 
an  assertion.  The  Office  will  not  under¬ 
take  to  construe  the  commitments  made 
by  SEPTA’S  constituent  governments. 

It  does  reiterate  the  opinion  experssed 
in  the  summary  of  the  mediation  session 
“that  ConRail  cannot  dictate  the  nature 
and  extent  of  SEPTA’s  underlying  finan¬ 
cial  commitments.”  Thus,  while  SEPTA 
is  obligated  “to  demonstrate  through 
gurantees,  security  arrangements  or 
other  appropriate  measures  that  it  has 
the  capacity  to  fulfill  its  commitments,” 
ConRail  has  no  right  to  dictate  the  form 
by  which  SEPTA  manifests  its  financial 
responsibility. 

The  Office  is  also  not  persuaded  that 
SEPTA’s  proposed  amendment  of 
5  1127.3(c)(3)  is  consistent  with  the 
service  continuation  provisions  of  the 
RRR  Act.  SEPTA’s  proposed  regulation 
would  effectively  shift  the  duty  for  de¬ 
termining  whether  a  person  is  “finan¬ 
cially  responsible”  from  the  Office  to  the 
subsidizer.  Although  the  Office  has  not 
been  called  upon  to  rule  on  the  validity 
of  any  subsidy  offer,  under  the  statutory 
scheme,  such  a  determination  would  be 
within  its  administrative  discretion. 

II.  Interest  .'ind  Penalties 

Whether  SEPTA  should  be  required  to 
pay  interest  on  late  payments  in  the  ab¬ 
sence  of  ConRail’s  agreement  to  penalty 
provisions  which  SEPTA  feels  are  neces¬ 
sary  to  insure  a  satisfactory  level  of 
service. 

Section  1127.3(e)  of  the  Commuter 
Standards  requires  the  subsidized  to  pay 
interest  to  the  railroad  on  overdue  sub¬ 
sidy  payments.  In  contrast,  §  1127.5(n) 
pei-mits,  but  does  not  require,  the  impo¬ 
sition  of  negotiated  penalties  for  inferior 
performance.  SEPTA  asserts  that  during 
negotiations,  while  ConRail  insisted 
upon  its  “right”  to  receive  interest  on 
late  payments  (as  reflected  in  §9.01(0 
of  the  operating  agreement) ,  it  refused 
to  agree  to  penalties  for  inferior  per¬ 
formance  without  cash  incentives  (as  an 
addition  to  avoidable  cost)  for  superior 
performance. 

In  SElPTA’s  view,  the  imposition  by 
regulation  or  agreement  of  interest  on 
late  subsidy  payments  is  the  equivalent 
to  a  liquidated  damage  arrangement. 
SEPTA  does  not  quarrel  with  the  concept 
of  liquidated  damages,  but  believes  that 
RSPO  lacks  the  power  to  impose  them, 
particularly  upon  one  party  only.  SEPTA 
argues  that  the  analogous  liquidated 
damage  provision  applicable  to  ConRail’s 
obligations  would  be  a  penalty  clause  for 
specified  breaches  of  the  performance 
standards.  However,  because  the  Stand¬ 
ards  make  penalties  permissive  rather 
than  mandatory,  SEPTA  says  that  it  is 
not  in  a  position  of  comparable  strength 
with  ConRail  to  negotiate  liquidated 
damages  provisions.  Therefore.  SEPTA 
proposes  that  the  RSPO  Standards  be 
amended  as  follows : 

1.  Replace  the  third  sentence  of 
§  1127.3(e)  with  the  following  sentence: 


The  subsidy  agreements  may  Include  rea¬ 
sonable  provisions  as  agreed  upon  by  the  par¬ 
ties  for  the  accrual  of  Interest  on  overdue 
subsidy  payments,  at  a  fixed  rate  or  a  rate 
determinable  by  reference  to  prevailing  In¬ 
terest  rates,  for  such  period  as  they  remain 
unpaid  and  the  railroad  has  not  terminated 
the  service. 

2.  Amend  the  first  sentence  of  §  1127.- 
5(n)  to  read: 

The  subsidy  agreements  may  Include  rea¬ 
sonable  provisions  as  agreed  ujjon  by  the 
parties  for  penalties  for  service  Inferior  to 
stipulated  performance  standards  or  incen¬ 
tive  payments  for  superior  performance,  or 
both. 

In  its  opposition,  ConRail  points  out 
that  the  Standards  impose  interest  not 
only  on  late  payments  by  subsidizers,  but 
also  on  overpayments  which  are  tJo  be 
adjusted  after  the  end  of  the  subsidy 
year.  ConRail  argues  that  “similarly, 
penalties  should  be  charged  to  ConRail 
only  to  the  extent  that  it  may  equally 
benefit  from  performance  incentives” 
and  suggests  that  “SEPTA’s  goals  would 
be  better  served  by  the  give-and-take  of 
negotiations  on  appropriate  penalties 
and  incentives  than  by  attempting  to  re¬ 
structure  the  basic  financial  guidelines 
of  the  Standards.” 

'me  Office  is  sympathetic  with 
SEPTA’s  desire  to  negotiate  penalty  pro¬ 
visions  to  indue  a  satisfactory  level  of 
service.  The  Office  acknowledges,  too,  its 
observation  during  rulemaking  that  the 
assessment  of  interest  is  “in  the  nature 
of  a  penalty  to  discourage  late  payments, 
rather  than  a  return  on  investment” 
(see  41  FR  at  20108).  Nevertheless,  in 
adopting  the  interest  provision,  the  final 
standards  provided  that  interest  on  over¬ 
due  payments  would  accrue  only  “for 
such  period  as  the  operator  agrees  to 
waive  any  rights  to  terminate  service” 
(41  FR  at  26939).  Thus  ConRail’s  fore- 
bearance  from  exercising  its  statutory 
right  of  discontinuance  when  payments 
are  not  made  “when  due”  (Section 
304(e) )  constitutes  the  quid  pro  quo  for 
late  payment  charge.  The  imposition  of 
interest  on  late  and  overpayments  is  also 
consistent  with  the  no  cross  subsidization 
principle  of  Section  205(d).  For  these 
reasons,  the  Office  adheres  to  its  conclu¬ 
sion  that  the  present  interest  provision 
should  be  retained. 

III.  Responsibility  for  Personal 
Injuries  and  Property  Damage 

Whether  the  responsibility  for  losses 
arising  from  personal  injuries  and  prop¬ 
erty  damage,  which  are  not  necessarily 
and  reasonably  sustained,  should  be 
shifted  from  the  subsidizer  to  the  rail¬ 
road. 

SEPTA  asserts  that  it  should  not  be 
responsible  for  reimbursing  ConRail  for 
losses  caused  by  ConRail’s  own  wilful, 
reckless  or  negligent  conduct.  SEPTA 
argues  Congress  did  not  intend  that 
ConRail  could  intentionally  injure  per¬ 
sons  or  destroy  a  subsidizer’s  property, 
yet  require  the  subsidizer  to  bear  the 
consequent  financial  burden.  It  believes 
the  concept  of  “avoidable  cost”  was  not 
intended  to  protect  ConRail  against 
losses  caused  by  ConRail’s  recklessness 
or  negligence,  and  submits  that  “the 
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absence  of  any  incentive  to  operate  the 
commuter  sen’ice  in  the  manner  neces¬ 
sary  to  minimize  personal  injuries  and 
proi>erty  damage  is  plainly  against  pub¬ 
lic  policy.”  It  argues,  therefore,  that 
ConRail  must  be  required  to  bear  at  least 
part  of  the  financial  responsibility  for 
third  party  claims  and  damage  to 
SEPTA’S  facilities  which  are  not  covered 
by  insurance  where  there  is  good  reason 
to  believe  that  such  costs  are  not  “rea¬ 
sonably  and  necessarily  sustained.”  To 
implement  this  principle,  SEPTA  recom¬ 
mends  that  the  first  section  of  §  1127.5 
(h)(13)  be  replaced  with  the  follow'ing 
sentences : 

The  subsidizers  shall  be  responsible  for 
costs  Incurred  under  these  accounts  result¬ 
ing  from  the  operation  of  the  commuter 
service  up  to  a  ievei  determined  by  reference 
to  past  loss  experience  in  the  operation  of 
the  commuter  service.  The  level  determined, 
expressed  as  a  percentage  of  total  costs,  shall 
be  equal  to  the  losses  experienced,  expressed 
as  a  percentage  of  costs,  for  the  reference 
period,  except  to  the  extent  that  adjustments 
are  appropriate  to  reflect  changes  In  the 
character  of  the  service,  the  type  of  equip¬ 
ment  used,  or  similar  factors.  The  railroad 
shall  be  responsible  for  all  costs  in  excess 
of  the  level  so  determined. 

Under  this  approach,  while  the  casu¬ 
alty  reserve  fimd  would  continue  to  serve 
as  a  “savings  accoimt,”  the  existence  of 
such  savings  would  have  no  effect  in  de¬ 
termining  whether  SEPTA  or  ConRail 
w'ould  ultimately  bear  a  particular  loss. 
Rathw,  the  fund  would  only  be  avail¬ 
able  for  reimbursement  to  the  -extent 
that  aggregate  losses  did  not  exceed  past 
losses  for  the  level  of  service  provided. 

The  necessity  for  such  a  provision  has, 
in  SEPTA’S  view,  already  been  demon¬ 
strated  by  an  accident  in  May  1977,  when 
a  three-car  commuter  train  was  derailed 
after  having  struck  a  car  door  which  had 
fallen  from  a  ConRail  freight  train. 
ITiere  were  no  r>ersonal  injuries,  but 
damage  to  the  three  cars  is  estimated 
at  $50,000,  none  of  which  is  covered  by 
insurance.  SEPTA  asserts  that  this  is 
obviously  a  case  in  w'hlch  at  least  an 
inference  of  ConRail  negligence  can  be 
drawn  from  the  presence  of  a  freight  car 
door  on  the  tracks. 

ConRail  opix)ses  any  change  in  the 
casualty  loss  regulations,  relying  upon 
the  following  ruling  of  the  Director  dur¬ 
ing  the  mediation  proceedings: 

This  matter  was  exhaustedly  considered  by 
the  Office  in  the  rulemaking  In  which  the 
regional  freight  standards  were  adopted  (41 
FB  at  3402).  In  my  opinion,  no  casualties 
would  occur,  or  liabilities  accrue,  but  for  the 
provision  of  subsidized  commuter  or  freight 
service.  In  these  circumstances,  the  ultimate 
responsibility  for  personal  injiu’y  and  prop¬ 
erty  damage  must  be  borne  by  the  subsidizer 
and,  in  the  absence  of  ConRail’s  consent, 
cannot  be  shifted  to  the  operator  of  the  con¬ 
tract  service.  This  Is  not  to  say  that  ConRail 
is  entitled  to  an  indemnification  provision 
in  its  Subsidy  Agreement  with  SEPTA;  how¬ 
ever,  under  the  standards,  (5  1127fi(k)  (13) ), 
SEPTA  is  responsible  for  any  costs  incurred 
for  p)ersonal  Injury  and  propierty  damage  re¬ 
sulting  from  the  operation  of  its  commuter 
service.  The  standards  make  provision  for 
insurance  to  underwrite  these  losses,  and, 
at  SEPTA’S  option,  require  ConRaU  to  estab- 
bllsh  a  casualty  reserve  fund  for  the  purpase 


of  holding  SEPTA  harmless  for  personal  in¬ 
jury  and  prop>erty  liability.  Should,  however, 
insurance  and/or  such  fund  prove  Insufla- 
cient,  SEPTA  must  bear  ultimate  responsibil¬ 
ity  for  these  liabilities.  See  Rulings,  p.  7. 

The  casualty  loss  issue,  which  arises 
under  both  the  Commuter  and  Freight 
Standards,  has  been  a  serious  and  diffi¬ 
cult  one  to  resolve.  Under  both  standards, 
the  ultimate  resp)onsibility  for  piersonal 
injury  and  property  damage  is  impxised 
upxin  the  subsidizer  on  the  premise  that 
no  casualties  would  occur,  or  liabilities 
accrue,  but  for  the  provision  of  subsi¬ 
dized  service  (see  41  FR  at  32533  and  41 
FR  at  3402) .  At  the  present  time,  sub¬ 
sidizers  are  acting  as  self-insurers  for  per 
claim  casualty  liabilities  under  $2,000,000 
and  ConRail  has  obtained  insurance  pro¬ 
tecting  them  against  claims  between 
$2,000,000  and  $50,000,000.  ConRail  has 
no  insurance  for  catastrophic  losses  in 
excess  of  $55,000,000.  'Thus,  in  the  event 
of  catastrophe,  claims  over  $50,000,000 
would  have  to  be  i>aid  out  of  the  casualty 
reserve  fund,  and.  if  the  fund  were  ex¬ 
hausted,  must  be  borne  ultimately  by  the 
subsidizer.  To  amehorate  this  problem. 
Senator  Harrison  A.  Williams,  Jr.,  has 
introduced  the  Commuter  Rail  Passen¬ 
ger  Service  Continuation  Act  of  1977  (S. 
1890),  Section  301  of  which  would  re¬ 
duce  the  subsidizers’  ultimate  exix)sure  to 
claims  under  $2,000,000  and  over  $50,- 
000,000  by  authorizing  the  United  States 
Railway  Association  to  reimburse  them 
for  uninsured  casualty  losses  in  amounts 
not  to  exceed  $50,000,000  for  any  single 
occurrence. 

In  view  of  the  pending  legislation,  the 
OflBce  believes  that  the  public  interest 
would  be  served  by  soliciting  the  views 
of  the  parties  on  the  casualty  loss  issue. 
Those  desiring  to  express  their  views 
should  brief  the  following  questions: 

1.  Whether  the  railroad  should  be  re¬ 
sponsible  for  its  own  wilful,  reckless  or 
negligent  conduct. 

2.  Whether  Issue  1  should  be  resolved 
differently,  if  the  railroad’s  conduct  causes 
direct  personal  injury  or  property  damage 
to  the  subsidizer,  as  distinguished  from  third 
parties. 

3.  Whether  the  railroad  should  be  respon¬ 
sible  for  excess  losses  as  mefisured  by  past 
loss  experience  in  the  operation  of  a  similar 
level  of  commuter  service. 

4.  Whether  the  railroad  or  the  subsidizer 
should  bo  responsible  for  losses  arising  from 
unintentional  accident  or  act  of  Ood. 

5.  WhethCT  the  ultimate  responsibility  for 
catastrophic  loss  should  be  shifted  from  the 
subsidizer  to  the  federal  government. 

IV.  REQtriRED  Detail  in  Submitting  Sub¬ 
sidy  Estimates  and  Financial  Status 

Reports 

Whether  the  Standards  should  be 
amended  to  require  more  detail  regard¬ 
ing  the  subsidy  estimate  and  the  revenues 
earned  and  expenses  incurred  in  the 
actual  cfwnmuter  operation. 

SEPTA  asserts  that  ConRail’s  sub¬ 
sidy  estimate  cannot  be  meaningfully 
assessed  because  CcmRail  is  not  required 
to  elucidate,  and  the  subsidizer  is  not  per¬ 
mitted  to  evaluate,  the  factual  assump¬ 
tions  on  which  the  estimate  is  based. 
SEIPTA  further  asserts  that  the  finan¬ 
cial  status  report  is  not  sufficiently  de¬ 


tailed  to  enable  it  to  make  a  reasonably 
competent  determination  that  the  re¬ 
ported  costs  reflect  ConRail’s  actual  ex¬ 
perience  in  the  operation  of  the  com¬ 
muter  service.  SEPTA  says  the  Standards 
become  meaningless  if  a  subsidizer  is  re¬ 
quired  to  rely  entirely  not  only  upon  Con¬ 
Rail’s  good  faith,  but  also  upon  the  ac¬ 
curacy  of  ConRail’s  bookkeeping  and 
calculations. 

SEPTA  urges  that  the  subsidy  estimate 
and  financial  status  report  be  more  de¬ 
tailed,  so  that  it  will  be  in  a  better  posi¬ 
tion  to  explain  and  justify  the  levels  of 
funding  to  its  financial  sources  and  so 
it  will  be  in  a  position  to  determine  how 
the  operation  of  the  commuter  service 
may  be  made  more  efficient.  SEPTA, 
therefore,  proposes  the  following  changes 
in  §  1127.3  (d)  and  (f) : 

(1)  An  explanation  of  how  the  “projected” 
amounts  in  the  financial  status  reports  are 
arrived  at,  l.e.,  whether  by  proratlon  of  the 
amounts  In  the  annual  estimate  or  other¬ 
wise; 

(2)  Under  passenger  revenues,  amounts  at¬ 
tributable  to  fare  Increases  and  to  pass  rider 
allowances; 

(3)  Under  other  revenues,  amounts  attrib¬ 
utable  to  leases,  parking  lots,  advertising, 
lockers,  telephones,  and  other  concessions; 

(4)  Under  costs  for  maintenance  of  way 
and  structures,  maintenance  of  equipment, 
and  transportation,  separate  amounts  for 
material,  labor  and  any  other  cost  category; 

(5)  Inclusion  of  fringe  benefits  under  the 
various  “labor”  amounts,  rather  than  as  a 
separate  item; 

(6)  Under  transportation,  an  amount  for 
the  cost  of  power  (electric  power  and  diesel 
fuel);  and 

(7)  Under  the  labor  amoimts,  numbers  of 
employees  utilized,  as  compared  to  the  Man¬ 
power  Utilization  Plan. 

ConRail  opposes  the  foregoing  revi¬ 
sions,  believing  that  specific  informa¬ 
tional  requests  should  be  handled  indi¬ 
vidually  during  the  course  of  the  nego¬ 
tiation  of  the  subsidy  agreements,  rather 
than  attempting  through  rulemaking  to 
harmonize  the  disparate  information 
demands  of  the  several  subsidizers.  Con¬ 
Rail  affirms  that  it  is  willing  to  confer 
with  subsidizers  and  to  provide  them 
such  additional  financial  information 
they  may  deem  necessary,  subject  only 
to  the  receipt  of  appropriate  reimburse¬ 
ment  therefor.  And,  although  It  opposes 
the  attempt  to  utilize  the  subsidy  esti¬ 
mate  and  quarterly  financial  status  re¬ 
ports  to  assess  the  efficiency  of  particular 
commuter  lines,  it  is  prepared  to  co¬ 
operate  with  the  subsidizer  in  develop¬ 
ing  information  designed  to  quantify 
real  cost  savings. 

Section  1127.9  of  the  Standards  pro¬ 
vides  that  the  subsidizer  shall  have  rea¬ 
sonable  access,  at  a  time  and  a  place 
mutually  agreeable  to  the  parties,  to 
inspect,  audit  and  copy  the  records  of 
the  railroad.  SEPTA  has  not  asserted 
that  its  right  of  access  is  in  any  way  de¬ 
ficient  or  that  ConRail  has  refused  to 
cooperate  in  supplying  information. 
Hence,  the  Office  cannot  agree  that 
SEPTA  must  rely  not  only  upon  Con- 
Rail’s  good  faith  but  the  accuracy  of  its 
bookkeeping  and  calculations. 

It  should  be  recognized  that  the  initial 
subsidy  estimates  were  necessarily  based 
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on  “best  available  data”  (§  1127.3(b)). 
Future  estimates  will,  however,  be  predi¬ 
cated  on  actual  operating  exp)erience 
under  the  subsidy  program;  therefore, 
by  instituting  the  appropriate  auditing 
procedures,  SEPTA  should  be  in  a  posi¬ 
tion  to  make  a  meaningful  assessment 
of  future  subsidy  estimates.  In  any 
event,  the  Office  assumes  that  ConRail 
would  respond  to  reasonable  requests  to 
explain  the  factual  basis  upon  which  fu¬ 
ture  estimates  are  based.  If  this  assump¬ 
tion  proves  incorrect,  the  subsidizer  can 
petition  the  Office  for  relief. 

V.  Acknowledgement  op  Discontintj- 
^  ANCE  Right 

Whether  a  subsidizer  must  acknowl¬ 
edge  the  exclusivity  of  the  railroad’s 
Federal  discontinuance  rights  in  the  sub¬ 
sidy  agreement, 

ConRail  argues  that  in  its  petition 
SEPTA  has  asserted  that  “ConRail  be 
required  to  choose  between  alternative 
remedies  of  discontinuance  of  service  or 
actual  reimbursement  of  cost,”  In  such 
circumstances  ConRail  believes  that  the 
subsidizer  must  acknowledge  that  Con- 
Rail’s  right  of  discontinuance  is  exclu¬ 
sively  governed  by  Section  304 (e  and  a) 
of  the  RRR  Act. 


The  Office  perceives  no  reason  to 
change  the  opinion  expressed  by  its  Di¬ 
rector  in  the  summary  of  the  mediation 
session: 

ConRail  correctly  perceives  Congressional 
Intent  to  set  forth  exclusive  discontinuance 
procedures  in  Section  304(a)  of  the  RRR  Act 
for  raU  passenger  service  mandated  under 
Section  304(e).  Nevertheless,  I  do  not  believe 
that  an  acknowledgment  by  SEPTA  of  this 
statutory  interpretation  is  an  integral  provi¬ 
sion  of  the  Subsidy  Agreement.  I  firmly  be¬ 
lieve,  however,  that  the  public  interest  wlU 
be  disserved  unless  the  parties  resolve  this 
issue,  and  strongly  recommend  that  the  par¬ 
ties  spell  out  mutually  satisfactory  discon¬ 
tinuance  procedures  in  the  Subsidy  Agree¬ 
ment. 

VI.  Responsibility  for  Performance 
BY  Amtrak 

ConRail  asserts  that  in  its  petition 
SEPTA  is  urging  that  ConRail  be  re¬ 
quired  to  accept  penalties  for  inferior 
service  without  being  entitled  to  parallel 
incentives  in  the  event  of  superior  per¬ 
formance.  ConRail  argues  that  should 
“such  a  one-sided  provision”  be  adopted, 
those  commuter  services  necessarily  dele¬ 
gated  to  Amtrak  should  not  be  included 
within  any  such  mandatory  penalty 
provisions. 


ConRail’s  arguments  regarding  its  re¬ 
sponsibility  for  performance  by  Amtrak 
were  carefully  considered  in  the  media¬ 
tion  session  and  the  Office  perceives  no 
reason  to  change  its  view.  In  any  event, 
contrary  to  ConRail’s  belief,  SEPTA  has 
not  asserted  in  its  rulemaking  petition 
that  penalty  provisions  should  be  made 
mandatory. 

Persons  interested  in  expressing  their 
views  on  the  casualty  loss  issues  (Part  III 
above)  should  submit  an  original  and  six 
copies  of  their  statements  on  or  before 
November  10, 1977  to: 

Rail  Services  Planning  Office,  Interstate  Com¬ 
merce  Commission,  Washington,  D.C.  20423. 

Reply  statements  may  be  submitted  on 
or  before  November  25, 1977. 

This  is  not  a  major  Federal  action  sig¬ 
nificantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969. 

Issued  October  5,  1977,  by  Alan  M. 
Fitzwater,  Director,  Rail  Services  Plan¬ 
ning  Office. 

H,  Gordon  Homme,  Jr., 
Acting  Secretary. 

[PR  Doc.77-29664  Filed  10-7-77;8:46  am] 
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